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Communities Surprise staff recently completed a study showing El Mirage has

approved more than 10 times the number of homes in the area
near Luke Air Force Base, known as the noise contours, than
any other community near the base.
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And the Arizona Attorney General's Office is investigating the
approval of developments in both Surprise and El Mirage, at the
request of the base, to determine whether they violate a law
designed to prevent military-base encroachment.
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that land," Gov. Napolitano wrote in her June 9 letter. "I
encourage you to take decisive action to prevent further
residential development on these or other relevant areas,
including seeking appropriate zoning changes. Luke is crucial to
Arizona's long-term economic security, and it is irreplaceable to
our national defense.”

Gov. Napolitano indicated the city had not broken the law by
granting final plat approval of four subdivisions near Luke
AFB.

The governor, however, said Surprise's actions "were not in the
best interest of Luke."

"Unfortunately, the city found itself in a position of believing it
had to grant final approval to the residential developments at
issue because of prior city decisions throughout the last several
years," the governor wrote.

Mayor Joan Shafer and other Surprise officials claimed their
hands were tied, as developers were threatening lawsuits against
the city and individual council members if they denied the final
plat approval.

"T know that things could have been different, but in that
situation, I felt like we went by the law and did what we had to
do. I honestly feel like the governor's letter said we did this
legally," Mayor Shafer said. "There's no way our city could
have absorbed those lawsuits, and our insurance carrier said
they would not cover us. What could we do?"

Ms. Boland, in her recent letter to Surprise, indicates Surprise
was not, in her opinion, legally required to approve the plats.

"If the property merely had zoning, there is nothing in the
statute that requires your approving residential development
within the contours," Ms. Boland wrote. "Arizona case law is
clear that mere zoning does not create vested rights. Absent
vested rights, city councils have full discretion for the approval
of plats."

Ms. Boland and Mr. Ward disagreed on whether individual
council members could be held liable.

"In our view, there is little likelihood that any personal liability
is created by the exercise of the council's discretion," Ms.
Boland added.

The mayor said she has unsuccessfully sought an opinion from
the Attorney General's Office for the past three years on the
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The mayor also said some members of Surprise's staff are at
fault.

"Council hires experts in certain fields, and I feel like some
advice could have been broader and better. Maybe we would
have never reached this point," she said.

Mayor Shafer said Surprise remains committed to keeping the
base open.

"No one on this council wants to see Luke closed," she said.
The next round of base closures is slated for 2005.

A reminder of the importance of safety issues at Luke AFB
occurred last week as two jets crashed in a four-day span.

A Luke jet crashed June 10 on the Barry M. Goldwater Range
about 15 miles south of Gila Bend. The pilot, David O'Malley,
an instructor pilot with the 310th Fighter Squadron, ejected
safely from the aircraft on the training mission.

According to the base, there was no risk to the public. Capt.
O'Malley, credited with more than 1,00 flying hours in F-16
aircraft, was transported to the Luke AFB hospital in good
condition.

The base secured the crash scene and an investigation into the
cause of the crash is ongoing.

Another F-16 crashed June 13 near the Gila Bend Air Force
Auxiliary Field. The pilot, Capt. Scott Arbogast of the 61st
Fighter Squadron, ejected safely and was transported in good
condition to the Luke Hospital. Luke AFB officials said there
was no risk to the public and an investigation is ongoing.

"Planes can do down anywhere," Mayor Shafer said. "I consider
any area where these planes fly over as an accident-potential
zone."

Meanwhile, Rep. John Shadegg, R-Ariz., has requested $14.3
million in funds to go toward a different approach to help
preserve land around the base.

Rep. Shadegg last week wrote a letter to Military Construction
Appropriations Chairman Joseph Knollenberg, R-Mich., urging
"inclusion of these funds to purchase development or other legal
rights to these lands short of outright acquisition. This
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allow Luke Air Force Base to continue to fulfill its vital
mission."

An authorization of $14.3 million for land acquisition was
included in the fiscal year 2004 Senate Defense Authorization
Bill requested by GOP Reps. Trent Franks, J.D. Hayworth and
Rick Renzi and Democratic Rep. Ed Pastor. Similar Senate
legislation sponsored by Sen. McCain has been approved, but
Rep. Shadegg believes using the funds to purchase development
rights instead of land is a better approach.

"I do not believe outright land acquisition would be the best use
of this money," the representative said. "(Obtaining
development rights) would keep this land in private hands for
purposes of property taxes and continued productive use and
would fully compensate the owners for the value lost by
foregoing their development rights."

Of the recent legislative efforts, base spokeswoman Mary Jo
May commented, "We support any actions taken that ensures
our ability to conduct our mission safely and with the most
realistic training possible for our fighter pilots."

Luke AFB is the world's largest F-16 training base, with each of
its jets valued at about $20 million.

"The wars in Iraq and Afghanistan have shown that realistic
training of the type performed at Goldwater is essential to a
quick victory with low U.S. casualties,” he said.

The governor told Mayor Shafer she will do everything in her
power to protect the base from encroachment.

"] look forward to working with you and other Surprise officials
to see that Surprise is never again putin a position where it
believes it must approve a residential development that is
contrary to the best interests of Luke," Gov. Napolitano said.

A rezoning step related to Kenly Farms 1I was on a Surprise
City Council meeting agenda for June 16, along with discussion
of the proposed Veramonte development near the base.

"We are working closely with the base on this," Mayor Shafer
confirmed.
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Surprise city staff recently broke down the number of residential
dwelling units developed and/or planned under the 1988
Maricopa Association of Governments Joint Land Use Study
(JLUS) noise contour lines in five different areas.

Surprise staff estimates El Mirage has approved 8,187 units
under the JLUS, Maricopa County 685, Surprise 630 (planned,
not built), Glendale 417 and Goodyear 10.

Staff acknowledged the methodology for obtaining the numbers
was "not exact," in the words of acting Community and
Economic Development Director Scott Phillips.

"However, these numbers do provide a solid idea of percentages
of homes in different areas," Mr. Phillips said.

The base has filed two letters with the Attorney General's
Office, which constitute complaints under the law, asking for
investigations into the legality of Surprise approving a
development known as Kenly Farms II, which has not yet
received city council approval, and the Dysart Ranchettes
development in El Mirage, which is already under construction.

A call to El Mirage officials was not returned by press time.

Ms. Boland said the Attorney General's Office also is looking
into the legality of four developments approved May 22 by the
Surprise City Council, although neither the base nor the office
of U.S. Sen. John McCain, R-Ariz., filed a complaint about
them, as had been expected.

"It will probably be another month or so," Patricia Boland, chief
counsel in the Natural Resources Division of the Attorney
General's Office, said of her probe. "I have gotten no response
to my letter (to Surprise) asking for information yet." Gub

On June 12, Ms. Boland wrote another letter to the city, asking
Surprise to reconsider its recent decisions approving
development near the base.

And Gov. Janet Napolitano sent a letter asking the Surprise
council to take action to prevent further encroachment in the
future.

There are still about 520 acres of land within high noise or
accident-potential zones which are zoned residential by
Maricopa County.

"In the absence of strong leadership by the county and Surprise,
new residential development theoretically could be approved on




