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Lawyer no longer represents Kenly
City clerk: Referendum packet requested on rezoning ordinance

By Matt Loeschman/Independent Newspapers

The attorney who threatened litigation if the Surprise City Council did not reverse its decision rezoning property owned by land developer Steve Kenly near Luke Air Force Base no longer represents the developer.

In a voice mail message left Aug. 6 by Robert Kerrick, the attorney states that his firm, Gallagher & Kennedy, no longer represents the Kenly Farms II development.

"I and my law firm have withdrawn from representation of Mr. Kenly and the Kenly Farms II development," Mr. Kerrick said. "It would be inappropriate of me to answer any further questions on the matter."

Mr. Kenly previously expressed intent to sue the city over the council's decision to deny his 106-acre plat and rezone his property, which is within an area near the base known as the noise contours. 

Mr. Kerrick spoke vehemently to the Surprise City Council on the matter, threatening a $4 million lawsuit if the council did not reverse its decision.

"This could mean a variety of different things," Surprise Interim City Attorney Jeff Blilie said. "Mr. Kenly may get different legal representation, or he may not want to file the complaint at all. Time will tell."

An attempt last week to reach Mr. Kenly by telephone was unsuccessful.

Mr. Blilie said he had planned to call Mr. Kerrick last week before learning he no longer was Mr. Kenly's attorney in the matter. The Surprise attorney was seeking to re-open the lines of communication in an attempt to avoid the potential lawsuit.

Mr. Blilie confirmed he had discussed "other options" with Mr. Kerrick but did not elaborate.

Kenly Farms II is located south of Cactus Road, east of Litchfield Road and north of Peoria Avenue and consists of 75 single-family lots. 

Kenly Farms' attorneys last month provided Surprise officials a copy of the lawsuit they planned to file, but as of last week, the papers had yet to be submitted to Maricopa County Superior Court.

Surprise Mayor Joan Shafer was surprised to learn Mr. Kerrick was no longer representing the development.

"This is the first I have heard about it," the mayor said. "I am still hoping we can sit down and work with them. I do know, however, the council will not change the zoning again.

"We have to protect Luke. It has become a dire situation."

Surprise City Council approved July 24 rezoning Kenly Farms II's 106 acres from R1-43 (residential) to a planned area development, with underlying business park and C-2 (commercial) uses compatible with operations at Luke AFB. 

Kenly Farms' representatives claimed no market for commercial development on their land.

Earlier in the meeting, council denied a preliminary plat for Kenly Farms II, the subdivision the developer had planned.

The rezoning officially goes into effect Aug. 24.

"A lawsuit will not be in the best interest of anyone," Mr. Blilie said. "Hopefully, we can sit down and work this out."

Meanwhile, Surprise City Clerk Sherry Aguilar said Aug. 6 a referendum packet was requested seeking a petition to force a vote on changing Kenly Farms II's zoning back to residential.

A man known only as "Paul" asked for a copy of the rezoning ordinance and the papers necessary to file a referendum, Ms. Aguilar said.

"He did not give a last name, but it appeared he was with an attorney's office or a developer," she added.

Ms. Aguilar said approximately 730 signatures would need to be gathered and verified before the issue could go to a public vote. A question remains, however, whether Surprise can conduct special elections under its current city code.

Mr. Blilie has been hesitant to offer a legal opinion on the matter. Former city attorney Dave Ward said Surprise can not conduct special elections.

"Obviously, if those signatures are gathered and verified, we will need to determine the next step," Ms. Aguilar said. "I'm not exactly sure what that is right now."
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Land owners near Luke share interest
By Anne Brady/Independent Newspapers

Owners of farm property surrounding Luke Air Force Base share a common plight with their military neighbor, but nobody's been listening, said the spokesman for a newly formed group of owners of property near the base who are seeking "a seat at the table" in discussions over how to best preserve Luke AFB.

"The farms are getting squeezed out," said Jay Thorne, spokesman for the new West Valley Citizen Action Coalition. "What used to be out in the country isn't out in the country anymore.

"As part of the dialogue to preserve Luke, they (farmers) feel they should be included. ... The reason we want to get involved is so that solutions can be found, not lawsuits."

The 20-member coalition favors anti-encroachment action, such as that proposed in the agricultural preservation district bill of 2001, but also wants compensation for the decreased property values they say are the result of development limitations.

"Yes, ultimately they want compensation ... because property values declined because of (development) lines being drawn, saying this is all that can be done with this land," said Mr. Thorne. "They need to be compensated and taken out of the picture."

Although Luke predates the various subdivisions that have been developed in its shadow, many of the existing farms in the west Valley predate the base, Mr. Thorne noted.

"The farmers' 401(k) plan is their land," he said. "They have been partnered with the base for years. ... Most of them know one another. They've been involved individually for decades in Luke issues, and individually they were being ignored. ... Meetings are being called and they weren't included."

The federal government is scheduled to decide in 2005 which bases will be closed, and the encroachment of incompatible development is expected to be a key factor in the decision-making process.

The base has an estimated $1.4 billion annual economic impact on the state.

The concept of the preservation district was for the state to lease development rights from land owners and allow farmers to grow crops on a buffer of land that would keep residential development away from the base.

"That's the kind of thing that's necessary ... or some modified version of that," said Mr. Thorne. "Some people call it a Band-Aid, (but) there are pot shots taken at (all) the solutions that are offered."

Lawmakers wanted $15 million over two years to fund the district, but the bill was eventually reduced to $480,000 for a Department of Commerce study. That study recommended that landowners be compensated before further land-use restrictions were imposed on them.

Retired Lt. Col. Rusty Mitchell, director of the Luke Community Initiatives Team, said he welcomes the organization of the farmers' coalition.

"I think it's a benefit to us to have a single point of contact," he said. "When I spoke with (coalition President Michael) Francis, I told him I would stand shoulder-to-shoulder with him ... on their desire to be involved in the process."

He said the base and the farmers "definitely" share some areas of common concern.

"I fully support Mr. Francis and his efforts to be included," Lt. Col. Mitchell said. "I don't see a negative to it. ... Open communication on all of these issues ... is really improving and it's encouraging."
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Kenly Farms may go to voters 
 

By PATRICK O'GRADY Surprise Today 
 


   Instead of heading to court over the rezoning of Kenly Farms, the city of Surprise may be heading to the polls. 
   Steve Kenly, the owner of the development near Litchfield and Cactus roads, requested and received paperwork last week to force a referendum from the city to reverse the City Council's decision to eliminate homes from the land. 
   "I'm doing this because they rezoned my property against my wishes," Kenly said. 
   Council members rezoned 105 acres of land that would have allowed 75 homes on oneacre lots to be built. The rezoning was done after Kenly said switching to commercial or industrial land would make the property worthless and threatened the city with a lawsuit with damages starting at about $4 million. 
   State law allows most citycouncil actions to be challenged by voter referendums, providing the required signatures are collected, turned in and certified within 30 days of a council's actions. In order to qualify for the ballot, Kenly must collect 730 signatures and turn them in to the city by 5 p.m. Aug. 27, said City Clerk Sherry Aguilar. 
   When the election would be held - should Kenly be successful in getting the signatures - is another question. Aguilar said she has asked for an opinion from acting City Attorney Jeff Blilie about when it could be set. The city has no ordinance that allows for special elections, and under an opinion from previous City Attorney David Ward during an initiative to adopt an antismoking ordinance, the city cannot hold special elections. 
   The referendum is the latest wrangling for the Kenly Farms II parcel that has been on hold since March, when the City Council refused to hear it pending an opinion from the Arizona Attorney General's Office. 
   The city contends it was right to rezone the Kenly property, because the rights were not vested and no development plan had been approved. During the recent rezoning process, the council rejected the development plan. 
   The rejection came after the City Council and Mayor Joan Shafer had been vilified by some West Valley leaders for approving three final development plans in May. City officials said there was little they could do, because those zoning plans had been approved earlier. 
   Kenly said he doesn't see a problem collecting the signatures to put the issue before the voters. 
   "We'll see what happens," he said. 
  

Surprise council approves rezoning of Sierra Verde development 
 

Staff report 
 


   The Surprise City Council approved a final rezoning last week to eliminate housing on land under Luke Air Force Base's noise contours. 
   The project, known as Sierra Verde on the northwest corner of Waddell and Litchfield roads, had 43 acres rezoned from a designation that would allow about 29 homes to one that would only allow commercial or light industrial. 
   The change was at the request of the developer after the property's final plan had been approved during a May 22 meeting. 
   The Sierra Verde approval, along with two other final plans, brought a maelstrom of criticism against the council for approving homes under the noise contours. 
   The property had been in the works for several years before the final plan was approved in May. 
   Surprise Mayor Joan Shafer then approached the developers and asked that they reconsider the zoning on acreage under the noise contours in an effort to protect the base. City officials believe the developer was under no obligation to change the zoning. 
   The case sailed through the city's Planning and Zoning Commission and a first reading through the council in July. Luke officials have said they are satisfied with the change in zoning. 
   The new zoning will allow only commercial and light industrial businesses approved in the state law that restricts what can and cannot be built under the contours. Councilors 
also put a stipulation on the 
rezoning that could further restrict higher-density commercial from being developed on 
the property. 
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