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Luke draws battle lines 

Base, McCain, Shafer spar over base encroachment

By Anne Brady and Charlene Patti Bisson/Independent Newspapers 

For the first time since an Arizona law was passed in 2001 designed to protect military air bases from encroachment, Luke Air Force Base officials are considering challenging Surprise development decisions under that law. 

Base officials may file a complaint with the state Attorney General's Office, requesting an investigation into whether recent decisions by the Surprise City Council to allow construction of new homes near the base, within an area known as the noise contours, is unlawful, said Luke AFB spokeswoman Mary Jo May. 

Or, she said, they may file a blanket objection to any further approvals by Surprise of development in the noise contours. 

"It's more than noise. It's a safety issue," Ms. May said. "Our focus honestly is we need the ability to do our mission, to train pilots. We need to be able to take off safely." 

Surprise City Council voted May 22 to approve sections of four developments -- Mountain Gate, Litchfield Manor, Sierra Verde and Kenly Farms I -- along and inside the edges of the base's noise contours. 

Surprise Community Development Acting Director Scott Phillips said city officials are convinced every decision they have made is legal. 

The Military Airport Preservation law, which was created through the passage of SB1525 in 2001, calls for the Attorney General's Office, when a complaint is filed, to investigate whether the particular land use being contemplated would violate the law, said Patricia Boland, chief counsel in the Natural Resources Division of the Attorney General's Office. 

"If the law is ambiguous, then we will look to the intent of the law," Ms. Boland said. 

That, according to Ms. May, is to protect Luke AFB. 

"We're looking at the intent of the law, and that is preserving the mission of the base," she said. 

The proximity of homes to the base also is expected to be a top consideration in 2005 when the federal government chooses which of its military bases to close. 

Luke AFB officials believe the law does not allow for home development in this area unless it is part of a planned-community plan adopted prior to Dec. 31, 2000. Surprise officials have concluded the law allows for such development if plans were submitted prior to that date. 

Mountain Gate and portions of Litchfield Manor and Sierra Verde lie within the noise contour lines. Preliminary plans for the subdivisions were presented to the council prior to the end of 2000. 

Unanimous decision 

Acting upon advice from the city's legal department, the council on May 22 emerged from an executive session and voted unanimously to approve the final plats without further discussion. 

The approval allows a total of nearly 1,400 homes to be built on 474 acres of land. 

"The council voted by the law, which is something we have to do," Surprise Mayor Joan Shafer said. "We were at the point where we had no choice. These developments were submitted prior to the Dec. 31, 2000, cutoff date, and acting upon the recommendation from our lawyers, we went ahead with the approvals." 

Attorney Paul Gilbert, representing multiple developments near the base, told council members at the May 22 meeting they would face a plethora of lawsuits if they voted against approval of the final plats. 

Also voicing objections to the Surprise decision last week were Gov. Janet Napolitano and U.S. Sen. John McCain, R-Ariz. 

"Luke Air Force Base is of vital importance to this area. Luke Air Force Base represents a vital part of America's security," said Sen. McCain, speaking last week at the Sun City Rotary Club. "(Base Commander Col. Philip) Breedlove said they're going to go to court, and I've encouraged him to do that." 

A McCain spokeswoman later clarified the senator was encouraging Col. Breedlove to file a complaint with the Attorney General's Office, as is the proper procedure under the law, and said the senator would also file a complaint. 

If the attorney general were to find Surprise's action violated the law, his office would then notify Surprise. 

If city council continued to fail to take corrective action, the attorney general may then file a civil action in Maricopa County Superior Court. 

Mayor Shafer has come under particularly strong criticism for voting in favor of the developments after running for re-election on a save-Luke platform. 

Mayor Shafer said at a news conference last week she requested an Attorney General's Office opinion on the exact meaning of the encroachment law when Gov. Napolitano was attorney general, but could not obtain one. 

"Back when Gov. Napolitano was attorney general, we tried on many occasions to receive an opinion on this," the mayor said. "We never heard anything back on it." 

Kris Mayes, Gov. Napolitano's spokeswoman, said the city never asked the former attorney general for such an opinion. 

Meeting with governor's office 

Senior members of Gov. Napolitano's staff met with city attorneys Jeff Blilie and David Ward May 29 to discuss the legality of the developments. 

According to a memo from Mr. Ward, they provided the governor's staff with information regarding Mountain Gate, Litchfield Manor and Sierra Verde. 

"We explained how each of the developments were all within the confines of both the letter and spirit of the law, and more fully explained why the council did not have discretion to deny the final plats at the May 22 meeting," Mr. Ward stated in the memo. 

Mr. Ward continued, "The governor's staff seemed satisfied with information submitted." 

He concluded the memo stating he was confident the governor's staff members left the meeting with a "better understanding" of the city's actions regarding the noise contours. 

Tim Nelson, the governor's general counsel and an attendee at that meeting, said his understanding is that the Surprise City Council put itself in the position it was in May 22 of having to grant final approval to the plats. 

"Unfortunately, prior actions they've taken over the past years, actions that they didn't have to take, put them in this position," he said. "We're still looking at the overall question of how best to protect Luke." 

Luke AFB officials also oppose the development of the proposed Kenly Farms II, set for discussion in July. It, too, lies within the noise contours. According to Mr. Phillips, Kenly Farms II is about 105 acres with 75 units. 

Every year, the city sends a report to the Attorney General's Office about development plans in the noise contours, stating how they comply with the law, Mr. Phillips said. 

The report is sent in August, but only developments approved are sent. Mountain Gate, Litchfield Manor and Sierra Verde therefore will be sent in August. 

However, as the approval process has progressed, Surprise has kept the Attorney General's Office informed about the Litchfield Manor and Kenly Farms development plans' progress through the annual reports, none of which appears to have raised alarm. 

If he hasn't already ruled on the developments, based on a complaint filed by Luke or McCain, the attorney general would make a determination after receiving the next August report whether the developments approved May 22 comply with the law. 

If Kenly Farms II is approved in July, it would also be submitted. 

Development history 

Mr. Phillips said Luke AFB officials have acknowledged that Mountain Gate, with one home per acre, would be allowed under the law; however, they do not recommend such land use. 

In the case of Litchfield Manor, which is planned to have about three homes per acre, base officials did not recommend approval, but they recognize pre-existing entitlement because the project was rezoned and granted preliminary plat approval before the end of 2000, Mr. Phillips said. 

"It is frustrating (because) other communities, such as Glendale and Goodyear, go beyond what is required by law to protect the base," Ms. May said. 

Luke AFB officials meet several times each month with Surprise staff. 

"We are asking for less development especially inside the noise contours for the safety and health of the public," Ms. May explained. "We want open space and low-density industrial or commercial where there would not be a lot of people." 

In the past, Surprise City Council has done just that. When Rancho Gabriella was approved, the portion that was beneath the noise contour lines was rezoned. Rancho Gabriella is generally border by Litchfield, Reems and Cactus Roads and about one-half mile north of Peoria Avenue. 

"The area within the noise contours was rezoned to employment zone, not allowing residential development," Mr. Phillips said. 

Mayor Shafer re-affirmed Surprise's commitment to Luke AFB. 

"Not me, not one member of this council, wants to see Luke AFB shut down," she said. 

"I tried to give the senator (McCain) a copy of Surprise's interpretation of the law, and he basically threw it back in my face," she added, "so I handed it to one of his advisors. I don't know if he ever saw it."

